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DOCKET FILE COpy ORIGINAL
McNAIR & SANFORD, :P.A.

ATTORNEYS AND COUNSELORS AT LAW

MADISON OFFICE BUILDING/SUITE 400
1155 FIFTEENTH STREET, NORTHWEST

WASHING'ION. DC 20005

TELEPHONE 202/659-3900
FACSIMILE 202/659-5763

M.. DoDA. R. Searcy
Secret-ary
Federal CO..unic.tion. co..i ••ion
wa.hington, D.C. 2055.

Rea MM Docket No. 93-107
Ch.DD.l 280
W••tervill., Ohio

Dear M•• s.arcya

CHARLESTON OFFICE
140 EAST BAY STREET

POST OFFICE BOX 1~31

CHARLESlON. SC 29402
TELEPHONE 803/723-7831
FACSIMILE 803/722-3227

COWM8IA OFFICE
NATIONSBANK TOWER
1301 GEAWIlS STREET

POST OFFICE BOX 11390
COLUMBIA. SC 29211

TELEPHONE 803/799-9800
FACSIMILE 803/799-9804

M.y 25, 1993

GEOAGElOWN OFFICE
121 SCREVEN STREET

POST OFFICE DRAWER ~8

GEORGETOWN.SC2~2

TELEPHONE 803/5<46-6102
FACSIMILE 803/5<46-0096

OflEEHVILLE OFACE
NATIONSBANK PLAZA

SUITE 801
7 NORTH LAURENS STREET

GREENVILLE. SC 29801
TELEPHONE 803/271-~0

FACSIMILE 803/271-4015

RALEIGH OFACE
RALEIGH FEDERAL BUILDING

ONE EXCHANGE PLAZA
SUITE 810

POST OFFICE BOX 2~7

RALEIGH. NC 27802
TELEPHONE 919/89O-~19O

FACSIMILE 919/890-~180

SPARTAH8URG OFACE
SPARTAN CENTRE/SUITE 306
101 WEST ST_ JOHN STREET

POST OFFICE BOX 5137
SPARTANBURG. SC 29~
TELEPHONE 803/5<42-1300
FACSIMILE 803/522-0705

RECEIVED

MAY 25 1993

Enclo••d for filing on b.half of Ohio Radio A••ociat•• , Inc. are an
original .nd .ix (6) copi•• of its ·Second Motion to Enlarge Issues Against
D.vis.·

Pl•••• cont.ct th. und.r••ign.d in our W.shington, D.C. offic•.

Respectfully sub.itted,

McNAIR Ie SJUtIPORD, P.A.

By. -tJ;t B~' {Aw~.l'1
Bya

BDclosur.

BaSBARCY52.FCC

No. of Cljpiesrec'd~
UstA Be 0 E
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DOCKET FILE COpy ORIGINAL

Before t;he
......u. OCA&.U&lCM!Ia.B ~SSI_

WashiJag1:on, D.C. 2055C

RECEIVED

MAY 2 5 1993

FEOEIW.CCMlIMG\11CItS~
tffUCl11EBlTNW

-91123011&

BPB-911231MB

In re Applicatioos ofl

DAVID A••DUD.

n ilL,

Applications for COD8tru~iOD

Perait for a ... .. station,
ChaDDel 280A, "surYille,
Ohio

ftl AdaiDistratiYe Law Judge
Walter C. lliller

)
)
)
)
)
)
)
)
)
)

_ Docket 110. 93-107

File IIos.

"spectfully sabaittecl,

MCK&I. 5 aa-PORD, P.A.

By 1 -------

Job 1f. B1Ulter

By1-:::-:---=_-=--==-=---:------
ftepIaeD !!. YelYertoa
Attorneys for 0hJ.0 lta4io

Associates, Inc.



S8CONJ) MOTION TO IHLARGB ISMS AGAINS~ PAVIS

Ohio Radio Associat.s, Inc. (-ORA-), by its attorn.ys, pursuant to S.ction

1.229 (b) (1) of the eommission's Rul.s, h.r.by submit. this motion to .nlarg. the

issu•• against Sh.ll•• F. Davis (-Davis-). Thi• .etion i. ba.ed On docua.nts

.xchanged by Davis on May 10, 1993, pursuant to the standard docua.nt production,

and thus is tim.ly fil.d within fift••n (15) days of the discov.ry of n.w

information. In support of its motion to .nlarg. the issu.s, ORA submits the

following comments.

Davis .xchang.d a copy of a l.tt.r, dat.d Deceaber 23, 1991, froa Mid-Ohio

eommunications, Inc. Th. l.tt.r stat.s in pertinent part that Kid-Ohio is

-willing to negotiat.- and has an -int.nt to n.gotiat.- with Davis as to us. of

its transmitter tower and facilities. Moreov.r, -mutually acc.ptable t.ras­

would be negotiated in the future. Within sixty (60) days of the date of the

letter, Davis was r.quired to make a satisfactory .howing to Mid-Ohio of h.r

financial qualifications to enter into lease arrang•••nts for the tow.r and

faciliti.s.

Und.r long-.stabli.h.d eo_ission policy, Davis do.s not have -rea.onable

assurance- of Mid-Ohio' s tower sit.. lational eo_upicatiop, Industri.s, 6 FCC

Rcd 1978, 1979, para. 10 (Rev. Bd. 1991), ~, 7 FCC Rcd 1703, para. 2 (1992),

-r.asonable assurance- of the availability of a tower site require• .er. than a

·willingness to deal· on the part of the tow.r sit. own.r; R.a Malloy

Broadca,tipg, 6 FCC Rcd 5843, 5846, para. 14 (Rev. Bd. 1991), the fact that the

sit. own.r could for.s•• no probl•• in giving a l.as. doe. not constitut.

-reasonable assuranc.- wh.r. l.as. t.rms re.ain to be negotiat.d, citing Willi..

F. and Anne K. Wallace, 49 FCC2d 1424, 1427 (R.v. Bd. 1974); Adlai I. St.vepsop,

5 FCC Rcd 1588, 1589, para. 6 (R.v. Bd. 1990), the fact that the sit. own.r ha,

indicat.d that h. will discuss the possibility of a l.as. at som. future date i.

insufficient, citing 81 Caaino Broadcasting eorp., 12 FCC2d 25, 26 (R.v. Bd.

1968).

A ·willingness to n.gotiate· does not constitute -r.asonabl. as.urance.­

hiliop d. R.dio Bal••••d•• Ipc., 7 FCC Rcd 8629, n. 4 (R.v. Bd. 1992). Although

rent and other d.t.il. m.y be n.gotiat.d in the future, the ba.ic t.ra. of a



tower lease must be negotiated in ord.r to po••••• -rea.onable a••urance. - ~

Lake. Broadcasting. Inc., 6 FCC Rcd 4331, 4332, para. 11 (1991), citing .atiQnal

Innovative Programming Retwork of the East COa.t, 2 FCC Rcd 5641, 5643, para. 11

(1987) •

An applicant is required to negotiate with the sit. owner in ord.r to

possess -reasonable assurance.- Dutch.ss COmmunication. Corp., 101 FCC2d 243,

253, para. 14 (Rev. Bd. 1985). Some basic negotiations betw.en the applicant and

the site owner must occur in order to constitute -reasonable a••urance.- Cgbap­

American Limit.d, 2 FCC Rcd 3264, 3266, para. 13 (Rev. Bd. 1987), ~ denied,

5 FCC Rcd 3781, para. 2 (1990). Even if a site owner would -favorably con.ider­

us. of his property and would at a future date commenee -negotiation. for

finalizing arrangements, - this is insufficient. Le. Optical and A.sociated Co••

Retirement and Pension Fund Trust, 2 FCC Rcd 5480, 5486, para. 23 (Rev. ad.

1987) •

Accordingly, based on applicable COmllission precedent, the Mid-Ohio letter

does not constitute -reasonable assurance- of a tower .ite. Therefore, a tower

site availability issue must be specified.

Another independent basis to specify a tower site availability issue is the

failure of Davis to comply with the express terms of the Mid-Ohio letter. It

required Davis to demonstrate to Mid-Obio witbin sixty (60) day. of the date of

tbe letter ber financial qualifications to .nter into a tow.r and facilities

lease. Altbougb Davi. wa. requir.d, pursuant to Section 1.325 (c)(I)(F), to

produce on May 10, 1993, all documents relating to her proposed tower site, .he

failed to produce any .uch documents required to be shown to Mid-Ohio in 1992.

Tbus, it must be presumed that Davis failed to comply with Mid-Obio'.

requirements and conditions precedent to enter into a lease arrangem.nt. The

failure of an applicant to meet tbe express conditions required by a tower .ite

owner raises a substantial and material question of fact as to whether the

applicant bas -reasonable assurance- of its propos.d tower site. Cuban-Aatrican

Limited, 3266, paras. 12-13.

Accordingly, tbe Presiding Judge is requested to specify tbe following

issue:

2



To deteraine whether Shellee P. Davis has -reasonable assurance- of her
proposed tower site, and if not, whether she is basically qualified to be
a co.-ission licensee, and thus whether her application should be granted?

If this issue is specified, ORA requests that all documents, not already

exchanged, relating to the proposed tower site of Davis and relating to her

contacts with Mid-Ohio, be produced.

WHEREFORE, in view of the foregoing, ORA requests that the for890ing issue

be specified against Davis.

Respectfully subaitted,

McHAIR , SAIfll'ORD, P.A.

By Iii4i~~~~~e-;;~~~~~S n T. Yelverton
Attorney. for Ohio Radio

Associate., Inc.
1155 15th St., H.W., Suite 400
Washington, D.C. 20005
Telephone I 202-659-3900

May 25, 1993

0202979.00001
ORA.82
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CERTIFICATE OF SIRVICE

I, St.ph.n T. Y.lv.rton, an attorn.y in the law fira of McHair , Sanford,

P.A., do h.reby c.rtify that on this 25th day of Nay, 1993, I have caused to be
hand delivered or .ail.d, U.S••ail, po.tag. pr.paid, a copy of the for.going
·S.cond Motion to Enlarg. Issu.s Against Davis· to the followings

~. Bonorabl. Walter C. Mill.r*
Adainistrativ. Law Judg.
Federal CO..unications co..ission
Room 213
2000 L Stre.t, H.W.
Washington, D.C. 20554J.... Shook, Isquir.
B.aring Branch
F.deral CO..unications CO..ission
Roo. 7212
2025 M Street, H.W.
Wa.hington, D.C. 20554

Arthur V. Bel.nduik, Esquire
S.ithwick & B.l.nduik, P.C.
1990 M Str••t, H.W.
Suit. 510
Washington, D.C. 20036
COun••l for David A. Ringer

Jam.s A. Ko.rn.r, E.quir.
Baraff, Ko.rn.r, Ol.nd.r & Bochb.rg, P.C.
5335 Wi.consin Av.nu., H.W.
Suit. 300
Washington, D.C. 20015-2003
COunsel for ASF Broadcasting COrp.

Eric S. Kravetz, B.quire
Brown, Finn & Hi.t.rt, Chart.r.d
1920 H Str.et, H.W.
Suite 660
Washington, D.C. 20036
Coun••l for Wilburn Industrie., Inc.

Dennis F. B.gley, E.quir.
Reddy, Begley & Martin
1001 22nd Str••t, H.W.
Wa.hington, D.C. 20037
Counsel for Westerville Broadca.ting Company

Limited Partnership

*Band Delivery
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DaD J. Alpert, Bsqaire
GiD8burg, reldIIaD 5 Bre••, Chartered
1250 CoDa~icut AY_'Ile, ••w.
Wa.hiDgtoD, D.C. 20036
eoua••l for Shell.. r. Dayi.

K7OD9 Ja llatehak
8300 Itockbury Way
saer....to, california 95843


